- STATE OF CaLIFORMIA—HEALTH AMD WELFARE OENCY

DEPARTMENT OF SOCIAL SERVICES
744 P Street, Sacramento, CA 95814

July 24, 1989

ALL-COUNTY INFORMATION NOTICE NO. I-49-89
TO: ALL COUNTY WELFARE DIRECTORS

SUBJECT: THE CONFIDENTIALITY OF AIDS MEDICAL INFORMATION IN
IN-HOME SUPPORTIVE SERVICES

This All~County Information Notice (ACIN) reviews current
statutes for the release of medical information regarding
individuals with Acquired Immune Deficiency Syndrome (AIDS).
While these statutes do not expressly address the disclosure of
AIDS medical information on In-Home Supportive Services (IHSS)
recipients to their service providers, they do provide a context
in which to develop policy and procedures.

Current law, as discussed herein, imposes limitations on the
disclosure of AIDS medical information and establishes the
confidentiality of agency records, County Welfare Departments
(CWDs) should consider these restrictions when making decisions
regarding the release of such information to an IHSS provider,

The release of AIDS medical information in the provision of IHSS
is subject to the following statutes:

1, Health and Safety (H&S) Code Section 199.21 prohibits
negligent or willful disclosure of results of blood tests to
detect the AIDS virus (human immunodeficiency virus or "HIV™)
to any third party in a manner which identifies the test
subject without written authorization, as defined, or except
as otherwise provided by law. See also H&S Code Section
199,24,

2. H&S Code Section 199.20 protects the privacy of subjects of
HIV testing by providing that no person shall be compelled in
any judicial, administrative, or legislative proceeding to
identify such individuals unless a statutory exception
applies.




3. H&8 Code Section 199,42 (a) provides that public health
records relating to AIDS and containing personally
identifying information are confidential and shall not be
disclosed, except as otherwise provided by law for public
health purposes or pursuant to a written autherization by the
person who is the subject of the record, However, the
disclosure shall include only information necessary for the
purpose of the disclosure and only upon agreement that it is
kept confidential.

4, H&S Code Section 189.42 (b) specifies that "state or local
public health agencies may disclose personally identifying
information in public health records... to cther local,
state, or federal public health agencies or to corroborating
medical researchers, when the confidential information is
necessary to carry out the duties of the agency or researcher
in the investigation, controel, or survelillance of disease, as
determined by fhe state or local public healtih agency."
However, the disclosure shall include only information
necessary for the purpose of the disclosure and only upon
agreement that it is kept confidential,

5. Welfare and Institutions Code Section 10850 (a), in relevant
part, provides that, unless otherwise specified, "all
applications and records concerning any individual made or
kept by any public officer or agency in connection with the
administration of... public social services for which grants-
in-aid are received by this state from the United States
government shall be confidential, and shall not be open to
examination for any purpose not directly connected with the
administration of such program.”

In addition, the Governor recently signed legislation concerning
the disclosure of HIV test results. Assembly Bill (AB)} 3255,
Chapter 1582, Statutes of 1988, permits disclosure of test
results without the test subject's written authorization to the
subject of the test, the subject's legal representative, the
subject's health care provider, as defined by Civil Code Section
56.05(d}), and agents and employees of that health care provider
who render direct patient care and treatment, (See H&S Code
Section 199,24.,) The legislation provides that inclusion of HIV
test results in medical records is not a disclosure subject to
eriminal and civil sanctions. (See H&S Code Section 199.,21(1).)
It also replaces the requirements of written consent for an HIV
test with informed consent in the case of a physician or surgeon
treating a patient. <(See H&S Code Section 199.22(a).)




SDSS is also monitoring the implementation of AB 3673, Chapter
1475, Statutes of 1988, which authorizes the State Department of
Health Services to study various methods that should be used to
protect persons employed in occupations that iInvolve possible
exposure and transmission of the AIDS virus, SDSS will advise
Counties of the impact of AB 3673 on IH33 when the study is
completed.

Attached to this ACIN is a list of Community Education and
Prevention Projects throughout the State, These Centers provide
general information training on AIDS, and some provide training
at minimal cost Lo workers on infection control procedures when
dealing with AIDS and other communicable diseases,

This issue focuses on the competing interests of a recipient's
right to confidentiality and the provider's right to be informed
of possible exposure to AIDS and other communicable diseases.
3DS8, in coordination with the Adult Services Committee of the
California Welfare Directors Association (CWDA) and the Office of
AIDS3, will continue reviewing the AIDS confidentiality issue and
consider initiating specific legislation that addresses the needs
of THSS providers and recipients, CWDs will be advised when a
specific policy on the release of medical information to IHSS
providers is adopted., Until then, CWDs should develop policies
and procedures based upon the needs of their jurisdiction and the
legal advice of their County Counsels.

LOREN D. SUTER

Deputy Director

Adult and Family Services
Attachments

col CWDA
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