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OPI NI ON
KLEI NFELD, Circuit Judge

Thi s case invol ves whether a social worker and a police
officer were entitled to qualified immunity, for a coerced
entry into a home to investigate suspected child abuse, inter-
rogation of a child, and strip search of a child, conducted
Wit hout a search warrant and wi thout a special exigency.

Fact s.

The two individual defendants nmoved for summary judg-
ment based on qualified immunity. The district judge denied
it.

Sone individual called the Departnment of Social Services
October 27, 1994, with the information that gave rise to this
case. The report says that the caller was anonynous, but the
report redacts nanes, thus it is not clear whether the caller
gave her nanme but the Departnent treated her as anonynous,

or whether she refused to give her nanme. The caller said that
she was once awakened by a child scream ng "No Daddy, no"

at 1:30 AM at the Calabretta honme. Then two days ago she
(or soneone el se, possibly a Departnent of Social Services
enpl oyee - it is not clear fromthe report) heard a child in the
honme scream "No, no, no" in the |ate afternoon. The caller
said that the children "are school age and hone studi ed" and
that "this is an extrenmely religious famly."

The report was put into the in box of defendant Jill Floyd,

a social worker in the Department. She checked the Depart-
ment files to see whether the Calabretta fam |y had any
"priors," or had ever been on welfare, and ascertained that
they had no priors and had never been on welfare. She did not
attenpt to interview the person who had called in the report.

On Cctober 31, four days after the call, the social worker

went to the Cal abretta hone to investigate. Ms. Calabretta,
the children's mother, refused to let her in. The children were
standing at the door with their nother, and the social worker



noted on her report that they "were easily seen and they did
not appear to be abused/negl ected.”

The social worker was about to go on vacation, so she
requested that soneone el se be assigned to the case, but the

i nvestigation had not been conpl eted when she returned. On
Novenber 10, fourteen days after the call and ten days after
the first visit, the social worker returned to the Cal abretta
house with a policeman. She did not tell the police dispatcher
about the specific allegations, just that she needed police
assistance to gain access so that she could interview the chil -
dren. O ficer Nicholas Schwall net the social worker at the

Cal abretta house, know ng not hi ng about the case except that

he had been assigned to assist her. She told himthat they had
received a report of the children crying, and he understood her
to mean that they nmight have been beaten

The policeman knocked, Ms. Cal abretta answered, and the
policeman said they were checking on the children's welfare
because soneone had reported children crying. Ms. Cala-
bretta did not open the door, and said she was unconfortable
letting themin w thout her husband at hone. The police offi-
cer had the opinion that in any check on the welfare of chil-
dren "there is an exigent circunmstance” so no search warrant
is needed. Ms. Calabretta and Officer Schwall disagreed in
their depositions on whether O ficer Schwall told her that if
she did not admit them then he would force their way in.
Appel I ants concede that for purposes of appeal, the entry nust
be treated as nmade wi t hout consent.

The social worker then took Ms. Calabretta's twelve year

ol d daughter into one roomwhile the policeman stayed with

the nother in another. The twelve year old did not renmenber

any of the children scream ng "No, Daddy, no, " but did recal
that at about the date of the report, her little brother hurt him
self in the backyard and screaned "no, no, no. " The socia

wor ker asked what kind of discipline the parents used, and
understood the twelve year old to be saying that the parents
used "a round, wooden dowel, very, very thin wooden

dowel ," about "twice as big . . . as a pen. " The three year old
came into the roomat that point and said "I get hit with the
stick too." The twelve year old told her, according to the
social worker's report, "that her parents do not discipline

i ndi scrimnately, only irreverence or disrespect. " The socia
worker wrote in her report "Mnor is extrenely religious -

made continual references to the Lord and the Bible. " The
soci al worker testified that any physical means of disciplining
children "raises a red flag" for her, and "I always counsel or

advi se parents on other ways of discipline before they resort
to corporal punishnent.”

While the nother was still with the policeman in the other

room the social worker told the twelve year old to pull down
the three year old girl's pants. She wanted to | ook at the three
year old's buttocks to see whether there were marks. The

twel ve year old did not do so, and the three year old started
crying. The nother heard her daughter crying and ran in. The
twel ve year old said "she wants ne to take down Natalie's



pants." The social worker said "I understand you hit your
children with objects,” and went on to say "It's agai nst the
California state law to hit your children with objects. And
found out that you hit your children with objects. And | need

to see Natalie's bottomto see if there are bruises there." The
policeman said "I'I|l |eave you alone to do this" and backed

of f. The social worker said "The rod of correction?" Ms.

Cal abretta answered, "Oh, it's just a little stick," referring to
"a little Lincoln log, piece of Lincoln |Iog roofing, nine inches
long." Ms. Calabretta "explained the Biblical basis of its use"
to the social worker. The social worker repeated "It's agai nst
California law to hit your children with objects. This is break-
ing the law. And | insist on seeing her bottom" The three year
old was screaning and fighting to get | oose, the nother

| ooked at the social worker to see whether she would rel ent,

but she did not, and the nother pulled down the three year

old's pants in obedience to the social worker's order

There were no bruises or marks on the three year old's bot-
tom The social worker then insisted on seeing the piece of

Li ncoln I og roofing, and Ms. Cal abretta showed it to her. The
soci al worker then decided not to interview or exam ne the
buttocks of any of the other children. She "had a brief conver-
sation with the nother in which we discussed her | ooking into
alternative fornms of discipline."

The Cal abrettas sued the social worker and policeman and

ot her defendants for dammges, declaratory relief and an

i njunction under 28 U.S.C. S 1983. The defendants noved for
summary judgnent on grounds of qualified imunity. The
district court denied the defendants' notion, and the socia
wor ker and police officer appeal

Anal ysi s.

We have jurisdiction over interlocutory appeals from deni -

al s of sunmary judgments denying qualified i munity. 1 On
summary judgnent, "even in a qualified imunity case, we

nmust assune the nonnoving party's version of the facts to be
correct."2 Those facts nust, of course, be established by evi-
dence cogni zabl e under Federal Rule of Civil Procedure 56.

In this case, although the parties disagree on sone details, the
di sagreenents are not material to the outconme. W review

denial of the qualified imunity claimde novo. 3

A. The coerced entry

The social worker and police officer concede that for pur-
poses of appeal, they should be treated as having entered the
Cal abretta honme without consent. They argue that the district
court erred in holding that their nonconsensual entry required
speci al exigency or a search warrant. Their theory is that an
adm nistrative search to protect the welfare of children does
not carry these requirenents, and the social worker was doing
just what she was supposed to do under state adm nistrative
regul ations. They claimimmunity for entry into the hone,
interviewing the twelve year old, and strip searching the three



year ol d.

[1] "[G overnnent officials perform ng discretionary func-

tions generally are shielded fromliability for civil damages

i nsofar as their conduct does not violate clearly established
statutory or constitutional rights of which a reasonabl e person
woul d have known."4 The right the official is alleged to have

vi ol ated nmust have been "clearly established" in an appropri-
ately particularized sense. "The contours of the right must be
sufficiently clear that a reasonable official would understand
that what he is doing violates that right. That is not to say that
an official action is protected by qualified i munity unless

the very action in question has previously been held unlawful,
but it is to say that in the light of pre-existing |law the unl aw
ful ness nust be apparent."5 The "rel evant question . . . is the
objective (albeit fact-specific) question whether a reasonabl e

of ficer could have believed [the] warrantl ess search to be | aw
ful, inlight of clearly established | aw and the information the
searching officers possessed. [The officer's] subjective beliefs
about the search are irrelevant."6 "Specific binding precedent

is not required to show that a right is clearly established for
qualified immunity purposes."7

[2] The facts in this case are noteworthy for the absence of
emergency. The social worker and her departnent del ayed

entry into the home for fourteen days after the report, because
t hey perceived no i medi ate danger of serious harmto the
children. The police officer was there to back up the socia

wor ker's insistence on entry against the nmother's will, not
because he perceived any imr nent danger of harm The

report that led to the investigation could have indicated a
probl em but was not especially alarm ng. A child scream ng
"no, Daddy, no" late at night could nmean that the father was
abusing the child. But in a household where the father puts the
children to bed, these words are often screaned at bedti e,

and also in the mddle of the night after a child has gotten up
to go to the bathroom get a drink of water, check the televi-
sion, and enter his parents' roomto say that he cannot sleep
when the father puts the child to bed the second tinme. The

ot her scream "no, no, no," |likew se nmay nean abuse, or may
mean that a child around two is devel oping a normal, healthy
sense of separateness of herself as an individual and perhaps
does not care for her nother's choice of vegetable. The tip-
ster's reference to religion mght inply that the tip arose from
religious differences between the tipster and the Cal abretta
fam ly. Had the information been nore alarmng, had the

soci al worker or police officer been alarned, had there been
reason to fear iminent harmto a child, this would be a dif-
ferent case, one to which we have no occasion to speak.

Appel l ants urge us to adopt a principle that "a search war-
rant is not required for home investigatory visits by socia
workers." They claimqualified imunity on the ground that
there is no clearly established principle to the contrary. The
principle they urged is too broad. Anderson requires nore par-
ticularized analysis, to deternmi ne whether, in these particul ar
ci rcunstances, notably the absence of energency, a reason-



able official would understand that they could not enter the
home wi t hout consent or a search warrant.8

[3] In our circuit, a reasonable official would have known

that the law barred this entry. Any governnent official can be
held to know that their office does not give theman unre-
stricted right to enter peoples' hones at will. W held in
White v. Pierce County9, a child welfare investigation case
that "it was settled constitutional |aw that, absent exigent cir-
cunst ances, police could not enter a dwelling w thout a war-
rant even under statutory authority where probabl e cause

exi sted."10 The principle that government officials cannot
coerce entry into people's houses w thout a search warrant or
applicability of an established exception to the requirenent of
a search warrant is so well established that any reasonabl e

of ficer would know it. Under White, appellants' claim that "a
search warrant is not required for hone investigatory visits by
social workers," is sinply not the | aw

[4] Appellants urge that White speaks only to police, not
soci al workers. That is an invalid distinction. In the case at
bar, the social worker used a police officer to intim date the
not her into opening the door. Also, there is no reason why
White would be limted to one particular kind of governnent
official. The Fourth Anendnent preserves the "right of the

people to be secure in their persons, houses . . . . " without |im
iting that right to one kind of governnent official. It is not as

t hough all reasonabl e peopl e thought any governnent officia

could enter private houses agai nst the occupants' wll, without

search warrant or special exigency, and then Wite said that
police officers could not, w thout speaking about social work-
ers. Rather, everyone knew that the government could not so
enter houses, and Wite said that principle was well|l estab-
lished, in the context of a child abuse investigation. Appel-
lants' argunent that they be allowed qualified inmnity
because White did not speak expressly about social workers
is of the kind that Anderson rejects, "[t]hat is not to say that
an official action is protected by qualified i munity unless
the very action in question has previously been held unl awf ul
"1l

There is a distinction between Wiite and the case at bar, but
the distinction is of no help to appellants. In Wite, there was

10 Id. at 815.
11 Anderson, 483 U.S. at 640.

a special exigency. Soneone had called in a report that the

seven year old had several welts on his back. The boy and his
father talked to the police officer at the door, and the boy tried
to show the officer his back, but the father would not all ow
himto. Based on the report, and the father's violent and abu-
sive response when questioned, the officer thought that if he

del ayed to get a warrant, the father would injure the child or
remove himfromthe house before the officer returned with

the warrant. We held that "the deputies had probable cause to
believe the child had been abused and that the child would be



injured or could not be taken into custody if it were first nec-
essary to obtain a court order."12

By contrast, in the case at bar, the report did not describe

any evidence of physical abuse, and the social worker and

police officer did not perceive any danger of injury to the
children or |oss of evidence if they secured a warrant. On her
first visit four days after the call, ten days prior to her return
with the police officer, the social worker wote "M nors were
easily seen and they did not appear to be abused/neglected."

The only reason the social worker and police officer did not

seek a search warrant was that their subjective opinion was

that they did not need one.

Appel l ants argue that Baker v. Racanskyl3 limts Wiite to

the principle that conpliance with a constitutionally permssi-
ble state statute entitles the governnent officials to i munity.
That is not correct. We did not limt Wite at all in Baker, but
nerely held that it did the claimants in that case no good.
Baker is not on point, because it did not involve any kind of
hone search, and did not turn on any child welfare exception

to normal search and seizure | aw

In Baker, we held that social workers were entitled, in the
particul ar circunstances of that case, to qualified i mmunity
for their decision to take a child into protective custody. W
noted that at the time, "there was no binding Ninth Circuit or
Suprene Court precedent which clearly established when

state officials could or could not take a child into tenporary
protective custody."14 That, of course, distinguishes Baker
fromthe case at bar, where at the tinme there was binding
Ninth Circuit precedent, Wite, which clearly established that
the general |aw of search warrants applied to child abuse

i nvestigations. Baker also differs fromthe case at bar in that
the investigators reasonably believed that the child was in

i mm nent danger of abuse if they did not act. A neighbor's
children reported to their nother, and to the social worker
that the child' s father had sexually abused them and one of

t hem had a vaginal rash that corroborated the accusation

VWhen the social workers asked the father's own child if his
father did anything sexual with him the child denied it but
"started wal king around the room. . . would crawm up in his
chair . . . went into the corner of the room put his head in
between his legs, raised his |l egs up, put his arns up toward
his head like this, curled up."15 The social workers thought the
deni al was fal se, because of the child' s bizarre behavior when
he made the denial, and thought that the nother would not be
able to protect the child when the father was rel eased from
jail.

Appel l ants argue that other circuits have all owed broader
qualified immunity, so the social worker and police officer

coul d not have been expected to know that they were acting
unconstitutionally. They cite Darryl H v. Coler ,16 W/ dauer v.
Frederick Cnty.,17 and Franz v. Lytle, 18 and some out of circuit
district court and state court decisions to show that there is no




14 Id. at 187.

15 1d. at 189.

16 Darryl H. v. Coler, 801 F.2d 893 (7th Cir. 1986).

17 Wl dauer v. Frederick County , 993 F.2d 369 (4th Cir. 1993).
18 Franz v. Lytle, 997 F.2d 784 (10th Cir. 1993).

wel | -established right to privacy frominspections by socia
workers. It is not clear that a conflict anbng other circuits
woul d create qualified imunity where clearly established

law in this circuit would preclude it,19 but even if it could,
these cases would not establish such an open question about
coerced entry.

Darryl H. involves strip searches of children, not warrant-

| ess entries into honmes, and is discussed bel ow with respect
to the strip search. W/ dauer involves an entry into a hone,
but there was apparent consent and no express objection, no
crimnal aspect to the investigation, no entry of a parenta
home to investigate parents' treatnent of their children, and
no investigatory purpose. The househol der had nine "foster
children” living with her (apparently the children were not

pl aced there pursuant to custody orders), and two sets of par-
ents had conpl ai ned that she would not give their children
back despite the absence of any custodial claim Wen the
soci al worker appeared, the househol der gave two children
back and said there were two nore she could not find, and
invited the social worker in to help look for them The socia
wor ker came back with a nurse because many of the children
wer e di sabl ed and the house | ooked unhygienic to the socia
wor ker, but the purpose of the second | ook, to which no

obj ecti on was made, was to see whether the children shoul d
stay there, not to investigate any crine.

We are unable to see why appellants cite Franz v. Lytle.20

A nei ghbor told the police that a woman was | eavi ng her two
year ol d unsupervi sed and not changi ng her urine-soaked di a-
pers. The Tenth Circuit held that the investigating police offi-
cer was not entitled to qualified imunity, for having the

nei ghbor take off the child' s diaper so that he could exam ne
and feel the baby's vaginal area, and under the guise of inves-
tigating for sexual nolestation, threatening to take the baby
into protective custody to make the parents bring the baby to

a hospital for further vagi nal exanmi nation (which reveal ed no
evi dence of sexual nolestation, a crinme for which there was

no evi dence). The case woul d not have given the police offi-
cer and social worker in the case at bar any reason to think
their entry into the Calabretta house and strip search of the
three year old was constitutionally perm ssible, because to the
extent that Franz was in any way anal ogous, the police officer
lost on his qualified inmunity claim

One other circuit has spoken on facts anal ogous to those in
the case at bar. Good v. Dauphin County Social Services, 21
i ke our decision in Wite, holds that a social worker and
police officer were not entitled to qualified immnity for
insisting on entering her house against the nother's will to
exam ne her child for bruises. Good holds that a search war-



rant or exigent circunstances, such as a need to protect a child
agai nst i nm nent danger of serious bodily injury, was neces-
sary for an entry w thout consent, and the anonynous tip
claimng bruises was in that case insufficient to establish spe-
cial exigency. In our case, the anonynous tip did not even

al | ege brui ses.

Appel l ants al so argue that the doctrine allow ng certain

ki nds of adm nistrative searches w thout warrants or specia

exi gency applies to social workers' entries into hones for
child protection. That proposition is too broad for the kind of
particul ari zed exam nation of conduct in particular circum
stances requi red by Anderson. W need not deci de whether in
some circunstances that doctrine m ght apply, because it does
not apply in the circunstances of this case.

The starting point for adm nistrative searches is Canara v.
Muni ci pal Court.22 The case involved a routine mrunicipa
housi ng code inspection of an apartment house, yet the Court
hel d that the Fourth Amendnment requirenent of a search war-
rant, consent, or exigent circunstances applied. The require-
ment of probable cause was diluted in the circunstances, so

a warrant would be easy to obtain if an occupant would not

I et an inspector in without it, but a search warrant was neces-
sary in the absence of special exigency or consent, despite the
| ack of any crimnal investigatory purpose. Qur analysis in
White is consistent with Canara, and Camara is of no help

to appel |l ants.

Appel | ants argue that Wman v. Janes, 23 establishes that

where a social worker enters a house to investigate the wel -
fare of a child, Fourth Amendnent standards do not apply. It
does not. Wman holds that the state may ternminate welfare
where a nother refuses to allow a social worker to visit her
home to see whether the welfare noney is being used in the
best interests of the child for whomit is being paid. It does
not hold that the social worker may enter the honme despite the
absence of consent or exigency. Wman di sti ngui shes Camara

on the ground that in Wnan, "the visitation in itself is not
forced or conpelled."24 In the case at bar, by contrast, the
entry into the home was forced and conpell ed.

[5] New Jersey v. T.L.0O.25 holds that the Fourth Amend-
ment does apply to a school adm nistrator search of a stu-
dent's purse, but that in the special context of in-schoo
sear ches, the Fourth Amendnment did not require a warrant or
probabl e cause. It has no bearing on searches of a hone.
Appel | ants woul d have us read T.L.O. as a bl anket suspension
of ordinary Fourth Amendment requirenments where children

are involved. The Court's opinion does not support so broad
a reading. The court enphasized that it was "the schoo
setting"” that "requires sonme easing of the restrictions to which
searches by public authorities are ordinarily subject."26 O
course there are occasi ons when Fourth Amendnent restric-
tions on entry into hones are rel axed. We enphasize that in
this case the officials entered without a warrant or consent
si mply because they thought they had a right to do so, and



t hought that the Fourth Anmendnent did not apply to entries
into homes where children were involved. This was not a case
where the officials coercing entry into the hone recogni zed
sone special exigency creating inmnent risk to the child.
White v. Pierce County27 establishes that a special exigency
excuses a warrantless entry where the government officers

have probabl e cause to believe that the child has been abused
and that the child would be injured or could not be taken into
custody if it were first necessary to obtain a court order

Appel | ants al so argue that the coerced entry into the home

was primarily to protect the children, not investigate crine,
pursuant to California regulations. It is not clear why this
woul d excuse them from conpliance with the Fourth Amend-

ment, in light of the Camara hol ding that admi nistrative

i nspections of buildings are "significant intrusions upon the
interests protected by the Fourth Amendnent," even though

not crimnal, so in the absence of energency, warrants should
be obtained if consent is refused.28 W held, years before the
coerced entry into the Cal abretta home, that even in the con-
text of an administrative search, "[n]owhere is the protective
force of the fourth amendnment nore powerful than it is when

the sanctity of the honme is involved . . . . Therefore, we have
been adamant in our demand that absent exigent circum
stances a warrant will be required before a person's hone is

i nvaded by the authorities."29

[6] Nor did the California statutes and regul ati ons direct the
soci al worker or police officer to coerce entry into the hone
wi t hout a warrant or special exigency, or suggest that no war-
rant was needed in that circunmstance. The statutes 30 appellants
cite say nothing about entering houses w thout consent and

Wi t hout search warrants. The regul ations they cite require
social workers to respond to various contacts in various ways,
but none of the regulations cited3l say that the social worker
may force her way into a home without a search warrant in

t he absence of any energency. A possibly related regul ation,
in the chapter on "Report of Child Abuse |Investigative
Procedures,” does speak to search warrants, but not at al

hel pfully to appellants. It says that the "child protective
official" receiving a report should "consider the need for a
search warrant."32 This adm nistrative regulation would tend
to put the social worker on notice that she m ght need a search
warrant, not that she was exenpt from any search warrant

requi renents. Appellants presented no evidence they did
"consider the need for a search warrant." They both inmagi ned
incorrectly that no search warrants were necessary to enter
houses for child abuse investigations.

We concl ude that on appellants' first issue, whether they

were protected by qualified inmunity regarding their coerced
entry into the Cal abrettas' hone, the district court was right.
They were not.

B. The strip search

Appel I ants second i ssue on appeal is whether they were
entitled to qualified inmmunity for the social worker's requir-



ing the twelve year old to talk to her in a separate room and
requiring the nother to pull down the three year old's pants.
They argue that there is no authority on point in the Ninth Cir-
cuit, and the Seventh Circuit held in Darrell H v. Coler33 that
such a visual inspection is shielded by qualified i munity.

They al so argue that there are so nmany reports of child abuse
that the social workers cannot bear any additional restrictions
on how they conduct their investigations. In their nenoran-
dumin support of summary judgnent filed in the district

court, appellants did not argue that they were entitled to quali -
fied immunity for the interviewwith the twelve year old.
Because this claimwas not raised in the district court, it can-
not be raised for the first time on appeal 34 and we have no
occasion to pass on the question. The argunment in the district
court was limted to the proposition that the social worker vio-
lated no clearly established law in strip searching the three
year old, so that is the only issue we consider

Darryl H is not entirely supportive of appellants' position.
The strip search was conducted at the children's school, and
did not involve an official takeover of the fam |y hone. The
Seventh Circuit reversed a summary judgment in the socia

wor kers' favor on constitutionality of the search. The opinion
says that "nude physical exam nation is a significant intrusion
into the child's privacy" and even where the child is too

young to have the same subjective sense of bodily privacy as

an older child, the nude body search affects "legitimte expec-
tations of the parents . . . , protected by the fourteenth anend-
ment, that their famlial relationship will not be subject to
unwarranted state intrusion.”"35 Although a warrant or probable
cause was not needed, in the Seventh Circuit's view, reason-

abl eness was under the Fourth Amendnent, and there were

i ssues of fact that precluded summary judgnent regarding
reasonabl eness. Although in Darryl H, as in the case at bar
the social worker ordered the nmother to strip the child, there
was a genuine issue of fact about whether the nother did so
consensually or in response to coercion. Al so, not nuch
checki ng had been done on the validity of the tip, the children
deni ed abuse, and there was evidence that the tipster night

not be fair and objective.

Darryl H. offers sone support to appellants because it held
that the social workers were entitled to qualified immunity.
But the strip search was not done during an unconstitutiona
entry into the home, and the information supporting a strip
search was much stronger in Darryl H than in the case at bar
The school principal reported "Lee H, age six, was tied up for
puni shment. Lee and his sister, Marlena, age seven, were thin
and not allowed to eat lunch at school, and the children's

cl ot hes and bodies were dirty."36 The principal told the socia
wor ker that "both parents were usually angry when they cane

to school . . . that other students indicated Lee was tied up for
puni shrment," but "that bruises had never been observed on

the children."37 Thus, in Darryl H, the social workers had
substantial reason to believe that the children were mal nour-

i shed, dirty, and abusively disciplined.



[7] By contrast with Darryl H., in the case at bar the socia
wor ker had little reason to believe that the three year old was
abused. The tip itself included a reference to the Cal abrettas’
religious views that m ght suggest that the tipster was noti -
vated by religious differences. Even if the tip was entirely
accurate, a benign explanation of "no, Daddy, no " and "no,

no, no" was at |east as likely as any punishnent, |et alone
abusi ve puni shnment. The social worker had noted on her first
visit that "M nors were easily seen and did not appear to be
abused/ negl ected."” The twel ve year old had al ready expl ai ned

36 1d. at 905.
37 1d.

away the screamng and told the social worker that the chil-
dren were not abusively disciplined. The social worker's nota-
tions refer to the religiosity of the household, but surely a
famly's religious views cannot justify social workers invad-

i ng the household and stripping the children. The socia

wor ker plainly expressed the view to the nother that use of

any object to spank a child, such as the "rod " (a nine inch Lin-
coln log) was illegal, and she did have reason to believe that
such an object was used, but appellants have cited no author-
ity for the proposition she was right that California | aw pro-
hibits use of any object to discipline a child. The statutes we
have found prohibit "cruel or inhuman" corporal punishnment

or injury resulting in traumatic condition.38 Wile sonme pun-

i shment with sone objects m ght necessarily amount to crue

or i nhuman puni shment, a token "rod" such as a nine inch
Lincoln I og would not. A social worker is not entitled to sacri-
fice a famly's privacy and dignity to her own personal views
on how parents ought to discipline their children

The Third Circuit held, in factual circunstances much nore
simlar than Darryl H to the case at bar, that the social work-
ers lacked qualified immunity for strip searching small chil -
dren. In Good v. Dauphin County Social Services, 39 an

anonynous tipster told Social Services that a seven year old
girl had bruises on her body and said she got themin a "fight
with her nmother.”™ As with Calabretta, a social worker and
police officer insisted on entry, claimng that they needed no
search warrant to investigate child abuse

Good reversed a summary judgnent in the social worker's

and police officer's favor on qualified i mmunity, and held that
they were not entitled to qualified i munity. Even though
there was no case in point, the Third Circuit held that the gen-
eral proposition was clearly established that the governnment
may not "conduct a search of a home or strip search of a per-
son's body in the absence of consent, a valid search warrant,
or exigent circunstances."40 Good cited a Seventh Circuit

case for the proposition that "It does not require a constitu-
tional scholar to conclude that a nude search of a thirteen-
year-old child is an invasion of constitutional rights of sone
magni tude. More than that: it is a violation of any known
principle of human dignity."41 Good holds that under

Anderson, "a public official may not manufacture inmunity



by inventing exceptions to well settled doctrines for which the
case | aw provi des no support."42

Good di stinguishes Darryl H on the ground that in Darryl

H. the social workers acted pursuant to state guidelines but
they did not in Good (nor did they in the case at bar), and
because "the strip search in this case cane in the context of

a forced entry into a residence" at about 10 P.M 43 Good held
that "the propriety of the strip search cannot be isolated from
the context in which it took place," referring to the coerced
entry into the home. 44

The Tenth Circuit has |likew se held that a police officer
conducting a strip search of a snmall child in the context of a
child abuse investigation |acked qualified imunity. Franz v.
Lytl e, 45 di scussed above, held that a police officer who

i nsisted on |ooking at a two year old's vagina, and having a
doctor look at it, to assure the absence of sexual abuse, |acked
qualified immunity for the strip search. The Tenth Circuit
rejected the officer's argunments that there was no case

directly in point establishing the unconstitutionality, that this
was an administrative search, and that such great |atitude
shoul d be allowed for child protection, and held that a tip that
the baby was going around with urine soaked di apers and uns-
upervi sed was not sufficient reason to allow this search. The
Tenth Circuit said that the social interest in child protection
i ncluded not only protection against child abuse, but also "the
child's psychol ogi cal well-being, autonony, and relationship

to the famly or caretaker setting."46

[8] This case is like Good, not Darryl H The strip search
cannot be separated fromthe context in which it took place,
the coerced entry into the honme. An unlawful entry or search

of a hone does not end when the government officials walk
across the threshold. It continues as they inpose their will on
the residents of the home in which they have no right to be.
There is not nmuch reason to be concerned with the privacy

and dignity of the three year old whose buttocks were

exposed, because with children of that age ordinarily anong

the parental tasks is teaching them when they are not sup-
posed to expose their buttocks. But there is a very substantia
interest, which forcing the nother to pull the child's pants
down invaded, in the mother's dignity and authority in rel a-
tion to her own children in her own home. The strip search as
well as the entry stripped the nother of this authority and dig-
nity. The reasonabl e expectation of privacy of individuals in
their hones includes the interests of both parents and chil dren
in not having government officials coerce entry in violation of
the Fourth Anmendment and humiliate the parents in front of

the children. An essential aspect of the privacy of the hone

is the parent's and the child's interest in the privacy of their
rel ati onship with each other.

[9] The social worker had already established that, as

agai nst the weak tip, "no, Daddy, no," and "no, no, no," the
children did not appear to be neglected or abused, the twelve
year old said that they were not, and the object wi th which



they were disciplined was a token "rod" consisting of a nine
inch Lincoln log. By the time the social worker forced the
nother to pull down the child's pants, the investigation had
contracted to the social worker's personal opinion that any
discipline of a child with an object nust be against the |aw,
and her puzzling mention of the famly's religiosity. The gov-
ernment's interest in the welfare of children enbraces not

only protecting children from physical abuse, but also protect-
ing children's interest in the privacy and dignity of their
homes and in the lawfully exercised authority of their parents.

AFFI RVED. the end
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