STATE OF CALIFORNIA- HEALTH AND WELFARE AGENCY

DEPARTMENT OF SOCIAL SERVICES
744 P Street, Sacramento, CA 95814
(916) 324-4184

March 17, 1985

. ALL-COUNTY LETTER NO, 85-31

TO: ALL COUNTY WELFARE DIRECTORS

SUBJECT: MAJOR VS, McMAHON COURT ORDER - $SI/SSP BENEFITS FOR DISABLED MINORS

This is to provide instructions on the final settlement of the Major vs.
McMahon lawsuit filed in June 1983 against the State. The Major case allows
eligibility for the Supplemental Security Income/State Supplementary Program
(5S1/85?) nommedical out-of-home care (NMOHC) benefit level to disabled minors
living with a non-parent relative. A prior policy in State regulations allowed
disabled minors to receive the NMOHC benefit level only if they resided with

a non-~relative guardian. Disabled minors living with relatives were eligible
only for the lower "disabled minor" benefit level. The court case was certi-
fied as a class action suit and invelves approximately 1200 potential recipi-
ents statewide.

Effective April 1, 1985 and retroactive to January 1, 1984, disabled minors
who are receiving care and supervision in the home of a non-parent relative
will be eligible for the higher NMOHC benefit level. Pursuant to the court
order and the recently proposed (EAS Division 46 and 30) regulations, county
certification instructions found in EAS 46-325.35 will apply to disabled
minors ia this non-parent relative living arrangement. Your county will be
sent an advance copy of these proposed regulations on March 20, 1985,

Application/Certification Process

On April 1, 1985 the State Department of Social Services will send notices to
all individuals identified by the State Data Exchange as potentially eligible
for Major benefits during any month beginning January 1984 until the present.
Application for benefits will be made at Social Security Administration (854)
field offices throughout the State. The application period will be 60 days
following receipt of the notice, with 2 60 day extension period to be allowed
for those recipients showing "good cause" ag determined by SSA. The amount
of retroactive benefits will be, for each month in the retroactive period,
the difference between the NMOHC rate and the disabled minor rate in effect
for that month. For calendar vyear 1984 benefits, the difference is $161 per
month; for calendar year 1985 benefits, the difference is $170 per month.




Certifications for the NMOHC living arrangement will be processed in the

same manner as they are currently for adult SSI/SSP applicants/recipients.
For each application, 584 will send Authorizations for Nommedical Out-of-
Home Care (form SSP-22) to County Welfare Departments to obtain certification
for the living arrangement. For retroactive and prospective eligibility,

the county must enter the effective date on the form SSP-22. For retroactive
eligibility only, the county must enter a beginning and ending date,

e.g. 1/1/84 to 5/31/84. TFor control purposes, these forms will be separately
identified by the words "Major vs. McMahon' in beld print at the top.
Counties are asked to expedite these requests for certification so that, in
no event, will the turnaround time exceed 13 working days as required by

EAS 46-325.351 b. The court order also requires the State to have counties
maintain a copy of all suit-related forms SSP-22 in an "easily identifiable
and retrievable manner" for a period of six months beginning April 1, 1985,

A separately-maintained alphabetical file containing only Major forms will
easily meet this requirement.

Administrative costs for county certification activities on Major cases are
reimburgable the same as all other NMOHC certifications. Certification time
spent by social service workers is to be recorded on the form DFA 46,

Social Services Worker Individual Time Study, line U (SSI/SSP Out-of-Home
Care Need - Unlicensed home).

State Hearings

The court order also requires that, within 30 days of receiving a request for
certification from SSA, each county shall send a notice of action to the
applicant which states whether the county has certified the applicant for
receipt of the NMOHC rate. The notice shall inform the applicant of the
right to request a state hearing if dissatisfied with the county action.
State hearings will follow the same procedures as set forth in EAS Division
22. In no event will applicants be eligible for the nonmedical out-of-home
care benefit level to a date preceding January 1, 1984,

Attachment 1 contains a camera-ready copy of form Temp 1624 to be used as the
notice of action and right to request a state hearing for these cases.
Counties may copy these temporary forms as necessary.

Form Temp 1624 provides for a "Description of the Action" section. In this
section, one hox must be checked showing eligibility, ineligibility, or mixed
eligibility (retroactive, but not current). The effective date(s) of the
action taken must always be shown.

For the purpose of administrative expedience and simplicity, the Major
settlement agreement provides a set of rules for counties to follow when
assessing NMOHC eligibility for Major cases on the form Temp 1624. They
are as follows:

If a disabled minor child is found to be currently eligible for the NMOLC
rate, he/she shall be presumed to be eligible for as much of the retroactive




period as he/she was residing with the same relative. If the minor child
is currently ineligible for the NMOHC rate, he/she shall be presumed to be
ineligible for as much of the retroactive period as he/she was residing
with the same relative. These presumptions may be rebutted by the county
or the recipient. If the minor child was living with another non-parent
relative during the retroactive period he/she must be given the opportunity
to present evidence regarding eligibility for the NMOHC rate in that home.

Recipient Consultations

It is anticipated that recipients or their representatives will have ques-
tions about the notice they receive from SSA (see notice in attachment 2).
Recipients should be referred to an S$SA field office for all SSI/SSP eligi-
bility consultations with the exception of those related directly to NMOHC
certifications or the In-Home Supportive Services Program (IHSS). Specific
questions regarding the NMOHC living arrangement which are most likely to
be asked of the county will involve the difference between receiving the
NMOHC SSI/SSP rate and IHSS. Recipients may not receive both IHSS and the
higher SSI/SSP NMOHC rate at the same time. Even if potentially eligible
for the NMOHC rate, recipients may continue to receive the lower SS81/88P
disabled minor rate along with IHSS.

If you have any questions regarding implementation of the Major vs. McMahon
court order, contact Mr. Bob Brackman of the Adult Program Management Bureau

at (916) 324-4188.
B /") -

beputy Director

Attachments

ce:  CWDA




State of California — Health and Welfare Agency Department of Socal Services

NONMEDICAL OUT-OF-HOME CARE
NOTICE OF ACTION

NOTE: This notice relates only to your eligibility for the Nonmedical OQut-of-Home Care living arrangement.
it does NOT affect your receipt of SSI/SSP {Gold Check) or Social Security (Green Check).

KEEP THIS NOTICE WITH YOUR IMPORTANT PAPERS.

L a
Case Name:
Worker:
Phone:
Date:

L ] [ ]

Reason for the Action.

The Social Security Administration has informed us that you have recently applied for Nonmedical Out-of-Home
Care. As a result, they have asked the County Welfare Department to review your current living arrangement
and tell them if you quality for the Nonmedical Qut-of-Home Care benefit level. You will qualify for this
benefit level if the County finds that you are receiving room, board, nonmedical care and supervision in the home
of a relative other than a parent. |f you are found eligible, your SS1/88P grant will be approximately $161 per
month more for calendar year 1984 and $170 per month more for calendar year 1985 for those months you are found
eligible. The increased grant amount will be paid to you by the Social Security Administration.

Description of the. Action,
D You are eligible for the Nonmedical Qut-of-Home Care benefit level effective

D You are ineligible for the Nonmedical Out-of-Home Care benefit level because the county has found that
you have not been receiving room, board, nonmedical care and supervision in the home of a relative
other than a parent at any time since January 1, 1984,

D You are currently ineligible for the Nonmedical Qut-of-Home Care benefit level, but you are eligible for back
payments for the period . to .

Legal Authority. This action is required by state regulations MPP 46-325 which is available for review at the
County Weifare Depariment; by Welfare and Institutions Code Section 12200{(g);, and by the Major v. McMahon
tawsuit settlement agreement.

State Hearing. If you are dissatisfied with this action, you may request a state hearing. In no event will you
be eligible for the Nonmedical Out-of-Home Care benefit level to a date back before January 1, 1984. Read the
back for important information about your right to appeal this action.

Other Matters. If you disagree with any other matter or have any other questions regarding your SSI/SSP benefits,
contact your tocal Social Security Office.

TEMP 1624 (1 85)




Your Right to Appeal This Action

If you are dissatisfied with the action described on the other
side, or any other county action, you may request a state
hearing before a Hearing Officer of the State Department of
Social Services. This hearing will be conducted in an informal
manner to assure that everyone present is able 1o speak freely.
Your county worker can help you request a hearing. If you
decide to request a hearing you must do so WITHIN 90 DAYS
OF THE DATE OF THIS NOTICE.

How to Request a State Hearing

The hest way to request a hearing is to fill in and send this entire
notice to:

You may also request a hearing by calling the toli-free number
of Public Inguiry and Response.

Public Inquiry and Responsa (Public Information)
Toll-Free Number: {BO0O} 952-5253%
Teletypewriter {TTY) only: {BO0) 852-5434"

*You may have to dial "1 first,

The State Pubiic inguiry and Response Unit can provide you
with further information about your hearing rights or files or
other welfare related matters. Assistance is also available in
some languages other than English, including Spanish. You
may phone, write, or come in.

Public Inquiry and Response

State Department of Social Services
744 P Street, Mail Station 16-23
Sacramento, CA 95814

Authorized Representative

You can represent yourself at the state hearing. Youcanalso
be represented by a friend, attorney or any other person, but
you are expected tc arrange for the representative yourself.
You can get help in locating free legal assistance by cailing
the toll-free number of Public Inquiry and Response. if you
arrange for a representative before the hearing, your repre-
sentative will be sent duplicate copies of information related
1o the hearing. The bottom portion of this form, Statement
of Autharization, may be used to appoint a representative, or
you may prepare & separate written statement authorizing
someone to act on your behalf. You may aiso cali our toll-free
number to provide this information. :

Request for a State Hearing

NAME

PHONE NUMBER
4 }

ADDRESS CITY

STATE ZIP CODE

| am requesting a state hearing because of an action by the welfare department of

the receipt of Nonmedical Out-of-Home Care. The reasons for my request are as fotlows:

county regarding

| speak a language other than English and need an interpreter for my hearing. (The siate will provide the interpreter at no cost o you.)

LANGUAGE

DIALECY

SIGNATURE

DATE

The information you provide on this form is needed to process your
request for a hearing, and processing may be deiayed if your request
is incomplete. A case file wilf be set up by the Chief Referee. You
have a right to examine the materials thal make up the file and may do

so by contacting Pubhic inquiry and Response. Any information
you provide may be shared with the county welfare department
and the U.S. Department of Health and Human Services, Authority
WE&IC 10950,

STATEMENT OF AUTHORIZATION

The following person has agreed to help me with my hearing:

NAME OF AUTHORIZED REPRESENTATIVE

ADDRESS Iy

STATE 21p CODE PHONE NUMBER

{ authorize your office to release any or all infarmation concerning my hearing to him “her.

SIGNED:

SIGNED

AFPLICANY OR RECIPIENT

AUTHORIZED REPRESENTATVE




SYATE OF CALIFORNIA — HEALTH AND .. cLFARE AGENCY ’ - DEPARTMENT OF SOCIAL SERVICES

HIGHER SSI BENEFITS
BACK PAYMENTS

IMPORTANT iINFORMATION: READ CAREFULLY

This class action suit Major v. McMahon (San Francisco Superior Court #808888) has r_ecentiy
been settled. This settiement may mean higher SSI benefits for the disabled minor child in your
home. The child in your home is eligible if:

{1} The child is under 18;

(2} The child is receiving SSi benefits (Gold Check) as a ““disabled minor in the home of a relative’;

{3} You are related to the child but are not the child’'s parent;

{4} The child needs special care and supervision because of his/her disability: For exampie,
help with dressing and hygiene; help with eating; help with medication; extra care because
of incontinence; protective supervision; help with mobility; and

{5] You are providing the special care and supervision.

ff the child in your home meets all of these gualifications, he/she may be eligible for the "non-
medical-out-of-home care” SSI rate, which is currently $170 per month higher than the “disabled
minor’ rate.

However, THE CHILD MAY NOT RECEIVE BOTH THE HIGHER SS5I RATE AND IN-HOME SUPPORTIVE
SERVICES AT THE SAME TIME. If the chiid in your home is receiving a lot of hours of “in-home
supportive services” [also known as “homemaker/chore services” or “attendant care’’), you may
be better off with the lower $81 rate because then you would remain eligible for "in-home supportive
services’,

To apply for the higher SSI rate for the child in your home take this notice and go to a Social
Security Office and request the “non-medical out.of-home care” $SI| rate with benefits back
to January 1984.

Social Security will refer the case to the County Welfare Department to decide whether the child
in your home meets the requirements for the higher rate.

Application for an increase io the “non-medical out-of-home care” rate can be made at any time.
"HOWEVER, TO BE ELIGIBLE FOR BACK PAYMENTS TO JANUARY 1084, YOUR APPLICATION
MUST BE RECEIVED BY SOCIAL SECURITY NO LATER THAN JUNE 1, 1985,

if you want more information, call the Regional Center for the Developmentally Disabled nearest
you {ask for the Patients Rights Advocate) or attorney Elizabeth Arrold at (415) 233-9954 or
attorneys Abigail English or Alice Bussiere at (415) 543.3307 or the nearest Legal Aid Office,
{ask for an attorney who handied welfare or SSi matters) or the nearest County Welfare Office,

Si usted no entiende ingiés, lleve esta notificacion a su departamento de bienestar en el condado
para que elios le puedan ayudar.

TEMP 1628 (1 85!}




