SHD Paraphrased Regulations - Medi-Cal

400 Hearing Procedures

400-1

The DHCS issues Medi-Cal regulations and these regulations are found in Title 22, California
Code of Regulations (CCR). All further references, unless otherwise noted, are from the CCR.
(850005)

400-1A
For purposes of this decision, W&IC is the abbreviation for the Welfare & Institutions Code.

400-1B ADDED
10/15The right to a state hearing shall be governed by the provisions of Sections 10950 through
10965, Welfare and Institutions Code. (22 CCR 850951(b))

400-1C ADDED

10/15Medi-Cal applicants or beneficiaries shall have the right to a State hearing if dissatisfied
with any action or inaction of the county department, the Department of Health Services or any
person or organization acting in behalf of the county or the Department relating to Medi-Cal
eligibility or benefits. There is no right to a state hearing where the sole issue is the application
of a State or federal law and both of the following conditions are met:

1) The applicant or beneficiary does not question that the State or federal law has been
correctly applied.
2) The State or federal law requires a reduction in Medi-Cal entitlement for some or all
beneficiaries.
(22 CCR 850951(a))

400-2

Hearings are to be conducted in accordance with regulations and procedures set forth by the
California Department of Social Services (CDSS). Those regulations are set forth in Division 22
of the Manual of Policies and Procedures issued by the CDSS. (§50953)

400-3

The Director of the CDHS may develop an agreement with another agency to perform state
hearings. The Department shall retain sole authority for decision-making on Medi-Cal issues.
(850953(c))

400-5
The CDHS is the single state agency approved by the Secretary of the Department of Health
and Human Services to administer the Medi-Cal program. (§50004(a))

The CDHS shall administer the Medi-Cal program in accordance with the following: (1) The
State Plan under Title XIX of the Social Security Act. (2) Applicable State law, as specified in the
Welfare & Institutions Code. (3) Medi-Cal regulations. The county welfare department in each
county is responsible for local administration of the Medi-Cal program. (850004(b))
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400-6
Federal regulations provide as follows:

“The applicant or recipient, or his representative, must be given an opportunity to --
(a) Examine at a reasonable time before the date of the hearing and during the hearing:
8} The content of the applicant's or recipient's case file; and

2) All documents and records to be used by the State or local agency, the skilled nursing
facility, or nursing facility at the hearing;

(b) Bring witnesses;

(© Establish all pertinent facts and circumstances;

(d) Present an argument without undue interference; and

(e) Question or refute any testimony or evidence and cross-examine adverse witnesses.”

(42 Code of Federal Regulations (CFR) §431.242)

400-7
Federal regulations provide as follows:

“(a) Hearing recommendations or decisions must be based exclusively on evidence
introduced at the hearing;

(b) The record must consist only of--

(2) The transcript or recording of testimony and exhibits, or an official report containing the
substance of what happened at the hearing;

2) All papers and requests filed in the proceeding; and
3) The recommendation or decision of the hearing officer.

(© The applicant or recipient must have access to the record at a convenient place and
time.

(d) In any evidentiary hearing, the decision must be a written one that--
1) Summarizes the facts and;

(2) Identifies the regulations supporting the decision.

(e) In a de novo hearing, the decision must--

(2) Specify the reasons for the decision; and
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(2) Identify the supporting evidence and regulations.

) The agency must take final administrative action within 90 days from the date of the
request for a hearing.

(9) The public must have access to all agency hearing decisions subject to the requirements
of Subpart F of this part for safeguarding of information.”

(42 Code of Federal Regulations (CFR) 8431.244)

400-8
Federal regulations provide, in pertinent part, that:

(b) A state plan must—

D) Specify a single State agency established or designated to administer or supervise the
administration of the plan; and

2) Include a certification by the State Attorney General, citing the legal authority for the
single State agency to—

0] Administer or supervise the administration of the plan; and

(i) Make rules and regulations that it follows in administering the plan or that are binding
upon local agencies that administer the plan.

(c) Determination of eligibility.

8} The plan must specify whether the agency that determines eligibility for families and for
individuals under 21 is—

0] The Medicaid agency; or

(ii) The single State agency for the financial assistance program under Title IV-A (in the 50
States or the District of Columbia).

(2) The plan must specify whether the agency that determines eligibility for the aged, blind,
or disabled is—

0] The Medicaid agency;

(ii) The single State agency for the financial assistance program under Title IV-A (in the 50
States or the District of Columbia), or

(iii) The Federal agency administering the supplemental security income program under Title
XVI (SSI). In this case, the plan must also specify whether the Medicaid agency or the
Title IV-A agency determines eligibility for any groups whose eligibility is not determined
by the Federal agency.
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(e) Authority of the single State agency. In order for an agency to qualify as the Medicaid
agency—

8} The agency must not delegate, to other than its own officials, authority to—
() Exercise administrative discretion in the administration or supervision of the plan, or
(i) Issue policies, rules, and regulations on program matters.

(2) The authority of the agency must not be impaired if any of its rules, regulations, or
decisions are subject to review, clearance, or similar action by other offices or agencies
of the State.

3) If other State or local agencies or offices perform services for the Medicaid agency, they
must not have the authority to change or disapprove any administrative decision of that
agency, or otherwise substitute their judgment for that of the Medicaid agency with
respect to the application of policies, rules, and regulations issued by the Medicaid
agency.

(42 Code of Federal Regulations §431.10)

400-9 ADDED
8/14The DHCS representative shall have authority at the state hearing to make binding
agreements and stipulations on behalf of DHCS. (§50953; MPP §22-073.37)

For purposes of state hearing regulations, "county" refers to the state department or contractor
whose actions are subject to state hearing review. See Cal. Dep’t of Soc. Svcs’ MPP, §22-
001(c)(5). Thus the provisions authorizing the county representative to have authority at the
state hearing to make binding agreements and stipulations apply to DCHS as well as managed
care plans and their representatives . (Cal. Dep’t of Soc. Svcs’ MPP §22-073.37)

401-1

When an applicant has excess resources, counties must still complete eligibility determinations
within the time limits set forth in 850177. If the applicant provides verification at a later date that
excess property was spent on qualified medical expenses (up to three years from the date of
the Notice of Action denying benefits), the county must rescind the denial if the applicant is
otherwise eligible.

When billing may occur more than one year beyond the date of the service, the county shall
complete and send a letter of authorization (MC 180) following the procedures in Medi-Cal
Eligibility Procedures Manual 814E and 850746, and shall indicate that eligibility is granted as a
result of court order (Principe v. Belshé).

(All-County Welfare Directors Letter No. 97-41, October 24, 1997)
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404-1

Before a Notice of Action (NOA) is issued by the county to deny a new applicant Medi-Cal
benefits, the county must ensure the NOA contains specific reasons for the denial action and
the appropriate corresponding regulations. (All-County Welfare Directors Letter No. 97-48,
November 18, 1997)

404-2
All notices of action denying eligibility based upon excess property must contain the following
statement:

"IMPORTANT INFORMATION IF THIS NOTICE IS A DENIAL BECAUSE OF EXCESS
PROPERTY AND YOU HAVE UNPAID MEDI-CAL BILLS: The MC 007 tells you about how this
denial will be stopped if you use all of your excess property by paying medical bills that you
owed during the month when you applied for Medi-Cal or after. This will not work if you wait
more than three years. Ask your eligibility worker for an MC 007."

(All-County Welfare Directors Letter No. 97-41, October 24, 1997, p.8)

404-3

Following approval of Medi-Cal after a Principe v. Belshé spenddown, the county and applicant
complete form MC 174. The county determines, in consultation with the applicant, whether any
of the remaining medical bills paid by the applicant are to be applied to shares of cost for
months during the application process. If not, or if only some of the remaining medical bills will
be applied to the shares of cost, then the county shall provide the following information on the
Notice of Action approving benefits:

"IMPORTANT INFORMATION ABOUT GETTING REFUNDS FROM YOUR PROVIDER: State
law says that your provider has to give you back whatever you paid for a medical service if that
provider gets money from Medi-Cal for the same service. Your provider cannot give you money
back if you paid a medical bill with excess property to get below the property limit or if the
money was part of your share of cost. Your MC 174 tells you about refunds. If you need another
copy of your MC 174, ask your eligibility worker."

(All-County Welfare Directors Letter No. 97-41, October 24, 1997)

404-4
In addition to any notice mailed pursuant to 8850179, 53261, 53452, 56261, or 56452, each
beneficiary shall be informed by notice, in writing, of the right to a fair hearing when there is:

(1) Any action, other than approval, including but not limited to deferral or denial, taken by
the Department or a Medi-Cal managed care plan on a request by a provider for any medical
service.

(2) Any intended action by the Department or a Medi-Cal managed care plan to terminate or
reduce any medical service.
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(851014.1(a))

404-4A

Except as provided in 851014.1(d), notice of intended action to reduce or terminate
authorization for a medical service (i.e., a service that is subject to prior authorization) prior to
expiration of the period covered by the authorization shall be mailed by the Department or by
the Medi-Cal managed care plan to the beneficiary at least 10 days before the effective date of
action. The notice shall include:

(2) A statement of the action the Department or Medi-Cal managed care plan intends to
take.

2) The reason for the intended action.

3) A citation of the specific regulations or Medi-Cal managed care plan authorization
procedures supporting the intended action.

(4) An explanation of the beneficiary’s right to request a fair hearing for the purpose of
appealing the Department’s or Medi-Cal managed care plan’s decision.

(5) An explanation of the procedure to request a hearing.

(6) An explanation of the circumstances under which a medical service shall be continued if
a hearing is requested.

(851014.1(c) and (i)

404-4B

Continued medical assistance as set forth in 8§51014.2(b), (c), and (d) pending a hearing
decision shall be provided if the beneficiary appeals in writing to the Department for a hearing
within 10 days of the mailing or personal delivery of the notice of action pursuant to 851014.1(c),
(e) or (f), or before the effective date of the action. (8§51014.2(a))

In the case of a termination or reduction pursuant to 851014.1(c), authorization shall be
maintained until the period covered by the existing authorization expires, the date a hearing
decision is rendered, or the date on which the hearing is otherwise withdrawn or closed,
whichever is earliest. (§851014.2(b))

404-5

Effective July 1, 2001, persons who are discontinued from CalWORKSs and remain eligible for
Medi-Cal under 81931(b) must receive a Notice of Action (NOA) containing certain information.
Persons who are no longer eligible for 81931(b) but are eligible for another Medi-Cal program
must receive an NOA with the name of the program to which they have been transferred, and a
description of that program.

These NOAs must also contain the following information:
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1. A statement that receipt of Medi-Cal benefits is not counted against CalWORKSs time
limits.
2. A statement that monthly or quarterly status reports are not required, except for an

annual redetermination form (and Transitional Medi-Cal forms, where applicable);
however, significant changes that may affect eligibility or share of cost must be reported
by the beneficiary within ten days.

3. The eligibility worker's name, telephone number, and hours.

If the eligibility worker has been reassigned, the county must notify the beneficiary within ten
days of the reassignment of the new worker's name, address, telephone number, and the hours
during which an eligibility worker can be contacted. Counties may use the office hours or the
worker’s core hours.

Counties may continue to use the existing §1931(b) Approval NOA (MC 339) for all persons
who are not discontinued CalWORKSs persons. Counties should use the §1931(b) Denial or
Discontinuance NOA (MC 340) for former CalWORKSs persons who are discontinued from
81931(b) or for non-CalWORKSs persons who are applying for Medi-Cal, but determined not
eligible. These and other NOAs will be modified to include worker hours and reporting
requirements.

(All-County Welfare Directors Letter (ACWDL) No. 01-17, February 27, 2001, implementing
Senate Bill 87, Ch. 1088, Stats. 2000, and referencing ACWDL No. 96-56)

404-6

Prior to 1994, all Medi-Cal beneficiaries received a paper Medi-Cal card for each month in which
the beneficiary was eligible. In 1994, the Department of Health Services (DHS) began
converting from paper Medi-Cal cards to the plastic Benefits Identification Card (BIC). Using the
BIC, a provider can verify the beneficiary's Medi-Cal eligibility through the Point of Service
(POS) Network. A new card is no longer issued to every Medi-Cal eligible person on a monthly
basis. (All-County Welfare Directors Letter (ACWDL) No. 96-06, February 1, 1996)

As of June 1, 1997, both Medi-Cal cards, and the Form MC-177, had been eliminated and had
been replaced by the BIC system. (Denti-Cal Bulletin, Vol. 13, No. 13, June 1997)

One of the advantages of paper cards was that the card itself was Proof of Eligibility (POE) and
anything that happened during the month (such as a hold) had no effect on the card's validity. A
problem with the BIC system is the impact of MEDS (Medi-Cal Eligibility Data System)
generated holds. These MEDS holds are often caused by edits on data received from counties.
Edits within MEDS can cause a system-generated hold or termination. When a provider
attempts to verify eligibility on a beneficiary that is on a MEDS hold, a message of "no recorded
eligibility” (ineligible) is received and services are often refused. In effect the beneficiary will
have lost eligibility without the required ten-day notice.
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The terms of the Burman v. Belshé settlement include modifying MEDS so that beneficiaries will
not have their Medi-Cal eligibility status changed without proper naotification (i.e., ten-day notice).
In other words, MEDS generated holds and terminations will no longer impact eligibility, and
eligibility will continue until the county welfare department resolves the hold/termination or
terminates the eligibility with prior notification.

(ACWDL No. 96-06, referencing Burman v. Belshé)

404-7 ADDED

1/15The Notice of Action shall include a statement of what action the State intends to take.
(ACWDL No. 13-13, May 14, 2013, citing 42 CFR 8431.210(a))

404-8 ADDED

1/15The Notice of Action must provide an applicant with written notice of the agency's decision
on his/her application and, if eligibility is denied, the reasons for the action, the specific
regulation supporting the action, and an explanation of his/her right to request a hearing.
(ACWDL No. 13-13, May 14, 2013, citing 42 CFR 8435.912)

404-9 ADDED

1/15Conditional notices, which advise applicants or beneficiaries that eligibility will be denied or
discontinued unless specified actions are taken by the applicants or beneficiaries, shall not be
considered to meet the Notice of Action requirements of 22 CCR 850179(a). (22 CCR
§50179(f))

404-10 ADDED
1/15The time frames for mailing Notice of Actions are as follows:

Adverse actions, at least 10 calendar days prior to the first of the month in which the action
becomes effective, excluding the date of mailing.

Discontinuances or increases in the share of cost which are not adverse actions, in sufficient
time to reach the beneficiary by the effective date of the action.

All other instances, no later than the date the county department takes the action.

(22 CCR §50179(d))

404-11 ADDED
1/15The Notice of Action shall include the following:

1) The approval, denial or discontinuance of eligibility, the rescission of a denial or
discontinuance, or the change in the share of cost and the effective date of the action.

2) The amount of the share of cost, if any, and the amount of the net nonexempt income
used to determine the share of cost.

3) The reason an action is being taken and the law or regulation that requires the action, if
the action is a denial, discontinuance or increase in share of cost.

4) The right to request a State hearing if dissatisfied with:
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a) Any action or inaction by the county department that affects the applicant's or
beneficiary's Medi-Cal eligibility or share of cost, except as limited in Section
50951(a).

b) Any action taken by, or on behalf of, the Department that affects the applicant's or
beneficiary's Medi-Cal benefits.

5) The procedures for requesting a State hearing and the time limits within which a state
hearing must be requested.
6) The circumstances under which aid will be continued if a hearing is requested.
7) A statement, when appropriate, regarding the information or action necessary to
reestablish eligibility or determine a correct share of cost.
(22 CCR 850179(c))

404-11A ADDED

10/15Discontinuances at redetermination or change in circumstances are subject to the
preliminary injunction issued on June 23, 2015, in Korean Community Center of the East Bay, et
al. v. Department of Health Care Services, et al.

To provide adequate notice of Medi-Cal discontinuance for failure to respond, the notice of
action must list the specific information or verification(s) missing and needed to redetermine
eligibility. The notice of action must not use generic language to explain why the individual could
not be found eligible, such as, “there was not enough information to redetermine eligibility,”
without explaining specifically which information or verification(s) is needed from the beneficiary,
such as, “you did not provide proof of your income.”

In addition all discontinuance notices of action for Failure to Respond include this 90-day cure
period language:

You have 90 days from the date you are discontinued to provide the needed information.
If we do not get the information by <discontinuance date + 90 days>, you must re-apply
for Medi-Cal. If you return or otherwise provide the information requested above before
<discontinuance date + 90 days> and the information establishes continued eligibility,
your eligibility will go back to the date you were discontinued as though you returned the
form or otherwise provided the needed information timely. (Welfare and Institutions
Code, Section 14005.37(i).)

(All County Welfare Directors Letter No. 15-27, July 31, 2015)

404-12 ADDED

1/15The Notice of Action shall be on a form prescribed by the Department and shall include the
name and telephone number of the eligibility worker who completed the eligibility determination,
and the date the form was completed. A copy of the Notice of Action shall be placed in the case
file. An electronic case file can be considered the case file. (22 CCR 850179(b)), (ACWDL No.
13-13, May 13, 2014)

404-13 ADDED
1/15County departments shall notify beneficiaries in writing of their Medi-Cal-only eligibility or

ineligibility, and of any changes made in their eligibility status or share of cost. This notification
shall be called the “Notice of Action.” (22 CCR §50179(a))
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404-14 ADDED

1/15Federal regulations (Title 42, CFR § 435-912) require that the welfare department “must
send each applicant a written notice of the agency’s decision on his application and, if eligibility
is denied, the reasons for the action, the specific regulation supporting the action, and an
explanation of his right to request a hearing.” In addition, § 431.110 states that the notice must
provide an explanation of the circumstances in which aid paid pending applies. Medi-Cal
Eligibility Procedures Manual (MEPM) Article 4, Section 4U, cites this CFR section and provides
requirements for notices of action in the Medi-Cal program.

For any adverse NOA, such as a denial, increase in share of cost or other change in bengfits,
the appropriate section numbers of Title 22 must be included, which would refer the individual to
the corresponding regulation.

NOAs sent to deny or discontinue Medi-Cal benefits must also have the specific reasons stated
that necessitated the action. A NOA issued to deny an applicant who has not provided
information requested and needed for the eligibility determination for example should
specifically list the items that had been previously requested but not provided. The NOA must
be specific so that the applicant knows exactly what must be provided to the county to
determine Medi-Cal eligibility. Some applicants have numerous bank accounts, life insurance
policies etc. and a generic statement that they have not provided a “bank statement” or “life
insurance policy is not adequate without additional identifying information.

In addition, this denial NOA will cite sections 50167 (Verification Prior to Approval) and 50175
(Denial or Discontinuance Due to Lack of Information, Non-cooperation or Loss of Contact).
Every action that an application may be denied on must be stated on the NOA with the
corresponding regulation sections cited.

(Medi-Cal Eligibility Procedures Manual Article 4, Section 4U)

406-1 ADDED

1/13Exhaustion of an internal county appeal process will be required of a Low Income Health
Plan applicant or enrollee prior to filing a request for a State fair hearing to appeal an action.
(42 Code of Federal Regulations §438.402)

406-2 ADDED

1/13An appealable action under the Low Income Health Program (LIHP) includes 1) a denial,
termination or reduction of eligibility for Medicaid Coverage Expansion (MCE)
or Health Care Coverage Initiative (HCCI); a denial or limited authorization of a requested LIHP

service, including the type or level of service; 3) a reduction, suspension, or termination of a
previously authorized service; 4) a failure to provide LIHP services in a timely manner pursuant
to the Special Terms and Conditions of the California Bridge to Reform Demonstration for the
LIHP; or 5) a failure of the LIHP or the State to act within the timeframes for grievances and
appeals. (CDHS Document Pertaining to LIHP Appeal Process, April 26, 2011)

406-3 ADDED 7/15

The Healthy Families Program provided medical coverage for a discounted premium to children
who met income eligibility requirements, as part of the Bridge to Reform, which allowed
California to provide coverage for people who would become eligible for Medi-Cal under the

| ParaRegs-Medi-Cal-Hearing-Procedures Page: 10 Jul 9, 2016




SHD Paraphrased Regulations - Medi-Cal

400 Hearing Procedures

Patient Protection and Affordable Care Act (Pub. L. No. 111-148, 124 Stat. 119 (2010)). Under
Insurance Code section12693.20, the Managed Risk Medical Insurance Board had jurisdiction

over the Healthy Families Program. There is no right to a state hearing to dispute an action or

inaction of the Managed Risk Medical Insurance Board.

On January 1, 2013, all children covered by the Healthy Families Program became Medi-Cal
recipients as provided by Assembly Bills 1494 (Chapter 28, Statutes of 2012) and 1468
(Chapter 438, Statutes of 2012). DHCS described this transition in All-County Welfare Directors
Letter Nos. 12-30 (October 31, 2012) and 12-33 (November 16, 2012).
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